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Introduction

Applicant-Intervenors oppose the Christian Civeague of Maine, Inc.’s (“CCL")
motion for a preliminary injunction in its as-apgli constitutional challenge to the
“electioneering communications” provisions of thedEral Election Campaign Act (“FECA” or
the “Act”), 2 U.S.C. 8§ 43kt seq These provisions prohibit corporations and lalb@dons from
using their general treasury funds to pay for dmpadcast, cable, or satellite communication
which ... refers to a clearly identified candidate Federal office [and] is made within ... 60
days before a general ... election for the officegbby the candidate; or ... 30 days before a
primary ... election ... for the office sought by endidate; and is targeted to the relevant
electorate.”ld. 8 434(f)(3)(A)(i). See alsd 1 C.F.R. 8§ 100.29 (defining “electioneering
communication”). In upholding these provisions edlthy the Bipartisan Campaign Reform Act
of 2002 (“BCRA"), 116 Stat. 81, against facial congional challenge, the Supreme Court
recognized both that the First Amendment reflestsgect for the legislative judgment that the
special characteristics of the corporate struategeire particularly careful regulation” and that
compelling governmental interests support prombitorporations and labor unions from
financing electioneering communications out of tlgegineral treasury fundscConnell v. FEC
540 U.S. 93, 205 (2003) (quotiikdC v. Beaumon639 U.S. 146, 155 (2003) (quotiRgC v.
Nat'l Right to Work Comm459 U.S. 197, 209-210 (1982))) (internal quotatiwarks omitted).
So great are the potential dangers posed by dicgpbrate political involvement, in fact, that
the Supreme Court has “concluded that the congmesisjudgment to regulate corporate political
involvement warrants considerable deference arat fibmpletely banning corporate

contributions to candidates] reflects a permissisigessment of the dangers posed by



Case 1:06-cv-00614-LFO  Document 18  Filed 04/17/2006 Page 7 of 26

[corporations] to the electoral proces®&&aumont539 U.S. at 156-57 (quotiigat’l Right to
Work Comm.459 U.S. at 207-11) (internal quotation markstted.

CCL asks this Court to overthrow all the carefuhgressional judgments on which
BCRA's electioneering communications provisiond.rééhe reasoning underlying CCL’s
motion for a preliminary injunction is so broadtltavould potentially permit all corporations,
including business corporations, to run broadcdgédisements that refer to clearly identified
federal candidates in the electorates of thoseidates shortly before their elections. Although
ostensibly concerning pending legislative matteush ads could be “intended to influence the
voters’ decisions [in the candidate elections] hade that effect."McConnel|] 540 U.S. at 206.
Such ads, the Supreme Court held, were “the funatiequivalent of express advocaag.,
which Congress clearly “has a compelling interastigulating,’id. at 205. CCL'’s proposed
injunction, if granted, would in the name of prdteg “grass roots lobbying” allow corporations
virtually free rein to run ads having exactly théent and effect that the Supreme Court has
found most warrant appropriate regulation.

Argument

CCL’s Motion for a Preliminary Injunction Should be Denied.

“A preliminary injunction is an extraordinary rete” Cobell v. Norton391 F.3d 251,
258 (D.C. Cir. 2004). A party seeking one must dbglear showin[g] carr[y] the burden of
persuasion” on four separate elemernds. It must, in particular, “demonstrate (1) a sabgal
likelihood of success on the merits, (2) that itNdosuffer irreparable harm without injunctive
relief, (3) that an injunction would not substaltyitnarm other interested parties, and (4) that
issuance of the injunction is in the public intéredd. (citing Serono Labs., Inc. v. Shalal&8

F.3d 1313, 1317-18 (D.C. Cir. 1998)ityFed Fin. Corp. v. Office of Thrift Supervisi®8 F.3d
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738, 746 (D.C.Cir.1995); and Fed. R. Civ. P. 65(&))its extreme and vaguely defined reach,
CCL’s requested preliminary injunction fails allfoof these necessary factors. Indeed, with
respect to the final three, CCL’s “showing” amounia total—to less than two pages of
conclusory assertions. Mem. in Supp. of Prelim.NMot. (“CCL’s PI Memo”) at 25-27. That
falls far short of a “clear showin[g] carrying tbharden of persuasion” on these three necessary
elements.

A. CCL Cannot Demonstrate a Substantial Likelihoodof Success on the Merits.

CCL asks this Court for a breathtakingly broadipm@ary injunction. CCL suggests
that many special features of the specific ad “6maads,” Plaintiff’'s Verified Complaint for
Declaratory and Injunctive Relief (“Complaint”) EA, and of the Maine primary election,
particularly the fact that Senator Snowe, the tyadentified federal candidate, is running
unopposed in the Republican primary, weigh in fasfats as-applied challenge. But its
requested preliminary injunction would sweep mudrarbroadly than that. As its complaint
makes clear, CCL asks for a preliminary injunctilbat would allow it “to run both
[“Crossroads”] and materially similar ads in théuie.” Id. I 15. Its request covers ads not
before this Court and covers an election for wiSemator Snowe will certainly have opposition.
In fact, as CCL describes its plans,

Regardless of the outcome of the expected Serateelvote on S.J. Res 1 in

early June, CCL intends to run materially simileaigg-roots lobbying ads falling

within the electioneering communications prohibmtjeriods before future

primary and general elections in Maine when theegpanding matters in the

legislative or executive branch that similarly requeferencing a clearly

identified candidate for federal office in broadoca@mmunications to the citizens

of Maine.

Id. 1 16.



Case 1:06-cv-00614-LFO Document 18  Filed 04/17/2006 Page 9 of 26

CCL never limits the type of “pending mattershe tegislative or executive branch” it
could be interested in. In fact, its complaintatdses its field of interests in terms broad enough
to include the major part of federal legislativel @xecutive activity. In addition to “laws
protecting traditional marriage,” “partial birth @ition, permissive abortion, abortion clinic
registration, parental control of their childreeducation, regulation of sexual predators,
legislation normalizing same sex relations, gangptiand “freedom to advance its issues in the
public forum,” CCL claims an interest in “limitinpe government’s power to raise taxad,; a
concern which could implicate nearly any governrakdécision requiring spending.

CCL’s publicly available web site describes itenmests more broadly still. It lists three
capacious “Founding Purposes established in 18#7i¢h guide its activities:

« To encourage all the people of Maine in good aitstep

« To elect honest and competent public officials

« To enact good laws and provide for their impastiaflorcement
Seehttp://cclmaine.org/INformation/league_is_comntteo _these 6 _e.htm (viewed April 15,
2006). There appears to be little the federal gowent does that CCL could not claim an
interest in, including the election of particuladéral officials. CCL, in other words, can point
to long-held interests, as justifying in the nané&goass roots lobbying,” broadcast ads clearly
identifying candidates for federal office on viriyaany issue and right before virtually any
election.

CCL’s complaint, moreover, does not identify wathy kind of specificity what kinds of
ads any preliminary injunction would apply to. €L describes it, the preliminary injunction
it seeks would “permi[t] CCL to run both the curt@nass-roots lobbying advertisement

[“Crossroads”] andnaterially similar adsn the future.” Complaint § 15 (emphasis added§
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also id § 16. The Complaint never makes clear, howenarhat particular ways these ads will
be “materially similar.” Indeed, its motion asks & preliminary injunction that covers any
electioneering communication deemed to be “grassiobbying,” Prelim. Inj. Mot. at 2, a
category of advertising that CCL never specificaikfines (although it does gesture at several
definitions, including the one that the IRS usea gjite different context, CCL's PI Memo at
13-15, and ones proposed by participants in varfi®@ rulemaking proceedingsd, at 14 n. 7,
id. at 16-17 n. 8). The IRS definition shows why C@Hver offers a concrete definition—it
would allow easy circumvention of the electionegr@@mmunications provisions upheld by the
Supreme Court iMcConnellby many of the ads before the CourMaConnellitself.

The IRS definition provides that a “Grass rootslging communication” is “any attempt
to influence any legislation through an attempaffect the opinions of the general public or any
segment thereof” and has three “required elemeittl) “refers to specific legislation” (2)
“reflects a view on such legislation,” and (3) “encages the recipient of the communication to
take some action with respect to such legislatid?6"C.F.R. § 56.4911-2(b)(2)(i)-(ii). Although
this definition may be appropriate for the spedifses the IRS makes of it, particularly when it is
applied along with other contrasting definitiorsg26 U.S.C. § 527(e)(2) (defining “exempt
function”), when applied to BCRA, it would exempbiin coverage many electioneering
communications that are “the functional equivaleinexpress advocacy,” the very category of
expression the Supreme Court found Congress hagealbng interests in regulating.
McConnell 540 U.S. at 205-06. Nearly all the ads Senato€Cdhnell cited as protected issue
advocacy in his leading brief, for example, wodkehcly meet the IRS test of “grass roots
lobbying” with only minor changesSeeBr. For Appellants/Cross-Appellees Senator Mitch

McConnell app. at 1a-15a, 540 U.S. 93 (2003). dilg change necessary would be for the ads
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to reference particular pieces of legislation dealvith topics like estate taxes, cutting taxes,
nursing home funding, international trade, settogial Security benefits, tort reform, criminal
gangs, partial birth abortion, and term limits—edlwhich, except perhaps term limits, are often

pending before one house of Congress or one obitsmittees.

Still more troubling, the one ad the Supreme Coitied inMcConnellas a clear example
of sham issue advocacy would—with one minor emeodatalso pass the IRS definition. In
McConnel| the Supreme Court noted that although many agisliag express words of
advocacy “do not urge the viewer to vote for oriagea candidate in so many words, they are
no less clearly intended to influence the electid®0 U.S. at 193. In a footnote, it then gave a
powerful example:

One striking example is an ad that a group cal@tiZens for Reform”

sponsored during the 1996 Montana congressiona] naevhich Bill Yellowtail

was a candidate. The ad stated:

“Who is Bill Yellowtail? He preaches family valubst took a
swing at his wife. And Yellowtail's response? 6fdy slapped
her. But ‘her nose was not broken.” He talks lang arder ... but
is himself a convicted felon. And though he tak®ut protecting
children, Yellowtail failed to make his own childgport
payments—then voted against child support enforcem@all

Bill Yellowtail. Tell him to support family value’s

The notion that this advertisement was designedlptm discuss the issue of
family values strains credulity.

Id. at 193-94 n. 78 (internal citations omitted).eB\hough the notion that this ad discusses
mere issues “strains credulity,” the ad itself wblé protected as “grassroots lobbying” under
the IRS’s definition if only its final two wordsfdmily values,” were changed to refer to specific
legislation. In that case, it would meet all thpzets of the IRS test. It would (1) “refe[r] to

specific legislation”, (2) “reflec[t] a view on shdegislation,” and (3) “encourag|e] the recipient
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of the communication to take some action with respesuch legislation.” The IRS definition,
in other words, would exempt even the most egregaals inMcConnellas “grassroots

lobbying.”

By its own terms, moreover, CCL’s requested priglary injunction would run far
beyond the Maine senatorial primary election, fhecgl circumstances of which, CCL urges,
mitigate any danger that “Crossroads” and othenilarly material ads” will affect voters’
decisions. CCL’s motion does not limit the terntlo# preliminary injunction to the 30 days
before Maine’s Republican primary, which run fronayl4 to June 13, 2006. Its supporting
memorandum, in fact, suggests that it might berptagnon running “Crossroads” before the
general election as well. CCL’s PI Memo at 4-fieTeach of the preliminary injunction into
this fall's general election is critical becausshbws that the preliminary injunction will outrun
one of the central justifications CCL musters for i

CCL argues that broadcast ads mentioning Senatmw&cannot have any impact on
voters’ decisions because she is running unopposth@ Maine Republican primary.g., id at
26 (“Sen. Snowe is unopposed in the Maine Republicamary: what interest does the
government have in curtailing calls to lobby a Senduring a period when she is not even
challenged?”). This is wrong for several reasdfisst, such ads can affect the size of the vote
Senator Snowe receives in the primary, which in tan affect her fundraising and ultimate
prospects in the general election. Congress duaNe made the electioneering communications
provisions inapplicable to any election where adodate is running unopposed but chose not to
do so—leaving the clear implication that the prmns are meant to deal with the impact of such
ads on an election even if the election has oné/@andidate. Second, even though Senator

Snowe may be running unopposed in the primary, réidireg directed at her during this period
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may have a direct impact on voters’ choices ingieeral election. In fact, since many voters
will be particularly interested in and focused ba tandidates generally in this pre-primary
period, advertisements appearing then could bectagéo have even more impact than ones
appearing after the primary but before the 60-dajopl preceding the general election. Indeed,
BCRA's structure of focusing regulation only onipés of heightened voter interest reflects this
understanding. Third, whatever the validity of C&€argument with respect to the primary
election, it is clearly invalid with respect to theneral election, which CCL’s proposed
injunction would also cover. At that point Senaforowe will almost certainly have a
challenger. By extending so far into the futuhegrt, CCL’s proposed preliminary injunction
would permit ads that could clearly influence vetehoices for or against Senator Snowe.

CCL’s proposed injunction overreaches in still thieo way. Given the breadth of the
IRS definition of “grass roots lobbying,” which C&luggests this Court adopt, the proposed
preliminary injunction would exempt electioneericgmmunications referencing Members of
the House of Representatives, even though no rgarpgeotection amendment will be coming up
for action there during the pre-primary period. sAtirected at House members during this time
can be understoamhly as attempts to influence the choices of voterstommfluence the votes
of House members themselves.

For this same reason, this Court should reject’€@quest to consolidate the hearing on
the preliminary injunction with the hearing on timerits. The discovery on the preliminary
injunction, which is being expedited at CCL'’s regidocuses by necessity primarily on the
single “Crossroads” ad within the context of Masprimary election. Since the final
determination on the merits concerns the possilohitother, as yet undesigned, ads which will

appear within the context of a very different al@etin which Senator Snowe will be running
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against opposition and at a time when differenia@sswill be pending before Congress, this
Court should not base any final determination upoacord developed under time pressure for a
much more limited and specific purpose. Indeed litelihood that any injunction would affect
other races on different issues among other fedaralidates argues for extremely careful
development of a full factual record.

CCL makes no demonstration of a substantial liceld of success on the merits with
respect to any of the broad applications its regalegreliminary injunction would entail. The
purpose of BCRA's electioneering communications/ggion was to prevent corporations—
except those subject to the narrow and specifiotien carved out bifEC v. Massachusetts
Citizens For Life, InG.479 U.S. 238, 263-64 (1986)—from spending theiragal treasury funds
to influence federal elections. AndNcConnellthe Supreme Court upheld Congress’s
carefully crafted provisions to accomplish thisgmse against facial constitutional challenge.
Yet, many ads within the scope of CCL'’s proposediminary injunction would use corporate
treasury funds to influence federal elections. dldy would CCL’s single identified broadcast
ad, “Crossroads,” target the electorate of a gjaddntified candidate for federal office within
30 days before the primary election and 60 daysrbehe general election, CCL’'s PI Memo at
5, but its requested injunction would exempt maogsible ads that not only meet BCRA'’s
statutory definition but also have both the intemdl effect of affecting voters’ choices in federal
candidate elections. Whether or not every ad @al/by BCRA's statutory definition can
withstand an as-applied challenge, many covered®ly's loose and ill-defined concept of
“grass roots lobbying” clearly can. If only fongtreason, Plaintiff's motion for a preliminary

injunction should be denied.
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CCL’s arguments, though, are weaker still. It faaled to make a clear showing that it is
substantially likely to succeed on the merits ewéh respect to the single broadcast ad it
identifies. The injunction CCL seeks would exeniat ad after any vote on the Marriage
Protection Amendment (S.J. Res. 1) occurs, butrbdfee primary election, which undercuts any
claim that its aim is solely limited to influencitg@w Maine’s two senators vote. Additionally,
the ad takes pains to inform its listeners of the $enators’ past political position on the
marriage amendment issue and characterizes thiibpass “[ulnfortunate[e].” Complaint Ex.

A. By plainly criticizing Senator Snowe’s position the issue, the ad goes beyond legislative
advocacy. It does not simply seek to affect Serfatowe’s future vote, but amounts to a
criticism of Senator Snowe’s past vote that wowddoboadcast in the immediate pre-election
period in which she is a candidate. This undertutber the claim that the ad neither has the
intent nor will have the effect of influencing vade As discussed in the next section, moreover,
the availability of other constitutionally sufficiemeans for CCL to get out its grass roots
lobbying message, not to mention CCL’s ability teséminate its message without even
triggering BCRA, further undercuts its likelihoofisuccess on the merits.

B. CCL Cannot Demonstrate That It Would Suffer Irr eparable Harm Without
Injunctive Relief.

CCL argues that it will suffer irreparable injurgcause it
is currently barred by BCRA from engaging in grass$s lobbying
communications that refer to Senator Snowe from Mayuntil June 13 2006 and
again from September 8 until November 7, 2006, Wisgrecisely the time
when CCL needs to run an ad encouraging supptiiedederal Marriage
Protection Amendment. Without injunctive and deadlary relief, CCL’s ability
to make these communications will be irreparabde. lo
Id. at 25. This is demonstrably untrue. As the 8o@ Court made clear McConnell BCRA

imposes no “bar” whatsoever on CCL’s ability toeetively engage in grassroots lobbying.

10
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Rather, it provides CCL several alternative waydis$eminating its grassroots lobbying
advertisements to Maine citizens, and the Supreawt@etermined ifMcConnellthat those
avenues fully protect the First Amendment intere$itsorporations like CCL.
1. CCL Can Fund Its Proposed Ads Without AlterationBy Using a
PAC.

CCL can broadcast its proposed advertisementpwithny alteration at all, on any radio
or television outlet, at any time, simply by usam&AC to fund the adsSee2 U.S.C. 88
441b(b)(2), 441b(c)(1). In BCRA, Congress did piathibit any spending or any speech, but
only required corporations and labor unions to dehrertain spending through their PACs.
Given that BCRA provides this “PAC option,” the $eme Court has flatly rejected
characterizations that BCRA “bars” speech. Todhwtrary, “[b]ecause corporations can still
fund electioneering communications with PAC moneig ‘simply wrong’ to view [section 203
of BCRA] as a ‘complete ban’ on expression rathanta regulation."McConnel] 540 U.S. at
204 (quotingBeaumont539 U.S. at 162).

CCL’s ability to fund its proposed advertisemett®ugh a PAC, moreover, precludes
the as-applied challenge it now asserts. The Supreourt has repeatedly held that the
opportunity to use a PAC for election-related attifully safeguards corporate and union First
Amendment rights See, e.g., Austin v. Michigan State Chamber of Gaoe94 U.S. 652,
668-69 (1990) (upholding rule that corporations tiusd express advocacy with PACSs);
Beaumont539 U.S. at 163 (upholding rule that corporationsst fund campaign contributions

with PACs)! The Supreme Court McConnellexplained that requiring corporations and

! The Supreme Court has held that a certain nactass of nonprofit advocacy

corporations is entitled to an exception from thie requiring corporations to fund campaign

11
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unions to fund election-related spending with tiNCs appropriately allows corporations and
unions to participate in the political process wtehsuring that they do not distort it:
The PAC option allows corporate political partetijon without the

temptation to use corporate funds for politicaluehce, quite possibly at odds

with the sentiments of some shareholders or memaedkit lets the government

regulate campaign activity through registration distlosure, see [2 U.S.C.] 88

432-434, without jeopardizing the associationahtsgof advocacy organizations'

members.

540 U.S. at 204 (quotingeaumont539 U.S. at 163).

In McConnel] the Supreme Court adopted this reasoning totiati BCRA lawfully
requires corporations and unions to fund all ebeaering communications with their PACs.
The Court first confirmed the “firmly embedded” peiple that “[t]he ability to form and
administer [PACs] has provided corporations aneusiwith a constitutionally sufficient
opportunity to engage in express advocacy.” 548 dt 203. The Court then extended that
principle from express advocacy to electioneerimgpmunications, noting that under BCRA,
corporations and unions “may not use their gertezakury funds to finance electioneering
communications, but they remain free to organizéaaminister separate segregated funds, or
PACs, for that purpose.Id. at 204.

The Court then upheld BCRA's electioneering comitaions provision as against a
claim of overbreadth precisely because of the alidity of this “PAC option.” It concluded
that the “vast majority” of electioneering commuations are the “functional equivalent” of
express advocacy but recognized that there mighaeeinstances in which “genuine issue ads”

fell within the electioneering communications défon. Id. at 206. But the Court found no

constitutional infirmity in requiring corporatior@d unions to pay for such ads from their PACs:

expenditures through their PACSee FEC v. MCFL479 U.S. at 264. CCL does not currently
qualify, seeComplaint § 22.
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“[1]n the future corporations and unions may finargenuine issue ads during those timeframes
by simply avoiding any specific references to fatleandidates, or in doubtful cases by paying
for the ad from a segregated fundd. (footnote omitted).

Notwithstanding the Court’s finding that a PAC ioptis “constitutionally sufficient,id.
at 203, CCL argues that “there is no justificationimposing the PAC requirement on
corporations making grass-roots lobbying broadcagi®mplaint § 55. In essence, it believes
that grass-roots lobbying can never implicate thacerns the Supreme Court believe justified
reasonable regulation of electioneering commuroaati That is not the case, as the extreme
breadth of CCL’s proposed preliminary injunctiorogis. Many ads it would characterize as
“grass-roots lobbying” could easily affect votewates in federal candidate elections. In short,
under CCL’s vague definitions, an ad could easd\obth grass-roots lobbying and the
“functional equivalent” of express advocacy. Cangrto CCL’s apparent belief, the two are not
mutually exclusive categoriés.

2. CCL Can Disseminate Its Message Without Triggeng BCRA'’s
Electioneering Communications Provisions

2 CCL also makes a backup as-applied argument.gdts that if this Court does not

authorize it to pay for its ads from its generabsury funds it be allowed to fund those
advertisements from a “segregated bank accounsistimg solely of donations from
individuals. CCL’s Pl Motion at 23. Such donasonnlike contributions to a PAC, which are
limited to $5,000 per year from an individual, 23.C. § 441a(a)(1)(C), would not be subject to
any contribution limit. Such segregation, howewvesuld not only rewrite the statute in a way
Congress specifically rejected for section 501 (ch@nhprofit corporations, like CClsee
McConnel| 540 U.S. at 209-10 n.90, but would also open a&strfor for-profit corporations to
evade BCRA's electioneering communications regoiatilf segregated bank accounts were all
that were required, corporations could contributaay to a nonprofit's general treasury on the
informal understanding that such money would repladividual contributions that would
ordinarily be deposited there but that could nowlaeed in the segregated bank account and
used for these “grass roots” electioneering compatitins. Such segregated bank accounts do
not account for the fungibility of money.
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CCL retains other options for publishing its viewshout triggering BCRA'’s
electioneering communications provisions—and it gs@ its general treasury funds to exercise
these options. First, CCL can disseminate its agesat any time, in any outlet, and with any
funds, as the Supreme Court notedlicConnel] “by simply avoiding any specific reference to
federal candidates.” 540 U.S. at 206. CCL cofddinstance, inform the public about the
Marriage Protection Amendment by broadcastingrtppsed ad exactly as drafted but simply
deleting specific mention of Senator Snowe by na®econd, CCL could also use its general
treasury funds to disseminate its advertisememistiying a federal candidate at any time,
including close to an election, by publishing thass in non-broadcast media such as
newspapers or billboards. This ability to disseat@nts message through non-broadcast
alternatives provides the opportunity to reach asvaudience without triggering the
electioneering communications requirements. THX@AL could use its general treasury funds to
broadcast ads that refer to Senator Snowe by nais&le the statutory pre-election windows.
Such ads are not electioneering communicationsrtBGRA and can thus be funded from a
nonprofit’'s general treasury funds even when oetbigsiness corporations have made
contributions to them. CCL’s only response is aatosory allegation in its complaint that
“[b]roadcast advertisements are the most effedowe of communication for the present grass-
roots lobbying campaign, and non-broadcast comnatinits would not provide CCL with
sufficient ability to reach the people of MaineECL’'s message.” Complaint  46. Needless
to say, such unsupported and speculative allegatiannot “carr[y] the burden of persuasion,”
let alone “by a clear showin[g],” that CCL wouldffau irreparable harm without injunctive

relief. SeeCobell v. Norton391 F.3d 251, 258 (D.C. Cir. 2004) (internal ooias omitted).
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C. Granting CCL’s Preliminary Injunction Would Inju re Other Interested
Parties and Harm the Public Interest.

CCL’s motion should not be granted for the addiiloreason that enjoining BCRA'’s
electioneering communications provisions as-apphiedld manifestly injure other parties as
well as the broader public interest.

1. Enjoining an Act of Congress Constitutes Irrepaable Harm.

After seven years of careful legislative consitiera BCRA was enacted by Congress
and upheld by the Supreme Court “to confine thefitbcts of aggregated wealth on our political
system.” McConnel] 540 U.S. at 224. The “presumption of constitogilty which attaches to
every Act of Congress is not merely a factor tewbesidered in evaluating success on the merits,
but an equity to be considered ... in balancing Hapss” Walters v. Nat’'| Ass’'n of Radiation
Survivors 468 U.S. 1323, 1324 (1984) (Rehnquist, J., imdbexs). Here, BCRA enjoys not just
a “presumption,” but a definitiveidgment of constitutionality, having been so recently eioh
by the Supreme Court.

Setting aside a duly enacted Act of Congress—éwea short period of time—
irreparably injures both the government and thdiputine beneficiary of that law. Thus, “any
time a State is enjoined by a court from effechgastatutes enacted by representatives of its
people, it suffers a form of irreparable injuryNew Motor Vehicle Bd. v. Orrin W. Fox Cd34
U.S. 1345, 1351 (1977) (Rehnquist, J., in chambeBghilarly, when a lower court enjoins
enforcement of an Act of Congress, the harm tgth#ic is immediate; and if that judgment is
later reversed on appeal, the harm incurred ipamable. Cf. Nat'l Ass’n of Radiation Survivars
468 U.S. at 1324 (Rehnquist, J., in chambers).s&lguries are particularly great in this case.
As the Supreme Court has noted, “to say that Gmsgis without power to pass appropriate

legislation to safeguard .an election from the improper use of money toufice the result is
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to deny to the nation in a vital particular the gowf self protection."McConnel] 540 U.S. at
223-24 (quotindBurroughs v. United State290 U.S. 534, 545 (1934)).

2. Granting an Injunction Would Impair the Compelli ng Interests
Underlying BCRA's Electioneering Communications Prwisions.

The Supreme Court iMcConnellupheld BCRA's electioneering communications
provisions because it found “easily answered” thestjon whether the provisions served
compelling governmental interests: “We have repgteustained legislation aimed at ‘the
corrosive and distorting effects of immense aggiega of wealth that are accumulated with the
help of the corporate form and that have littlenorcorrelation to the public's support for the
corporation's political ideas.” 540 U.S. at 20@fu¢tingAustin 494 U.S. at 660) (internal
guotation marks omitted). The broad “as appliecraption that CCL seeks here would directly
undermine this compelling interest and re-operdibar for corporations and unions to fill the
airwaves with broadcast ads funded from their gariezasuries that refer to specific federal
candidates in the immediate pre-election periodchSads, even if mentioning pending
legislation, can aim to influence voters’ decisiamghe primary and general elections. They
can, in short, be the “functional equivalent” ovadacy expressly calling for the election or
defeat of particular federal candidates.

It is no answer here to say that CCL, as a nofitmmarporation, fails to pose the same
threat as for-profit corporations. The SupremerCbas made clear that the purposes behind
section 441b’s ban on electoral spending from c@aeareasury funds, as amended by BCRA'’s
electioneering communications provisions, are sebseregulation of nonprofit as well as for-
profit corporations. IfEC v. Beaumon639 U.S. 146 (2003), for example, the Court exiyi
rejected the argument that section 441b’s ban qoocate contributions should not apply to a

non-profit. Even though non-profit corporationsaymot have accumulated significant amounts
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of wealth,” the Court said, “they receive from tBate the special benefits conferred by the
corporate structure and present the potentialikioding the political process.” 539 U.S. at 158
(quotingAustin 494 U.S. at 661). “[Cloncern about the corruptootential underlying the
corporate ban,” the Court held,

may indeed be implicated by [nonprofit] advocacyporations. They, like their

for-profit counterparts, benefit from significanate-created advantages and may

well be able to amass substantial political warstheNot all corporations that

qualify for favorable tax treatment under 8 5014%)§f the Internal Revenue

Code lack substantial resources, and the categware some of the Nation's

most politically powerful organizations, includitize AARP, the National Rifle

Association, and the Sierra Club. Nonprofit adwyceorporations are, moreover,

no less susceptible than traditional business campdo misuse as conduits for

circumventing the contribution limits imposed odiwiduals.

Id. at 159-60 (citations, internal quotation marksj éootnotes omitted).

Congress rejected a proposal to exclude nonmoiffiorations from BCRA's
electioneering communications provisich&ecause nonprofit corporations like CCL can
themselves pose a threat of aggregated wealtmaserae as conduits for other incorporated
entities that do, they are properly subject to BGR#ectioneering communications provisions.
This “as applied” effort to exempt certain of thelectioneering communications from coverage

of those provisions would undermine the efficacyhaf law and impair the public interest served

by the law.

3 In 2 U.S.C. § 441b(c)(6), Congress functionallgmwode 2 U.S.C. § 441b(c)(2), a
provision of BCRA that had exempted section 50#(cyprporations from the ban on spending
their treasury funds for electioneering communaradi subject to certain conditionSee
McConnell 540 U.S. at 209-10 n.90.
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I. If This Court Believes a Preliminary Injunction is Appropriate, It

Should Limit It to Exempting “Crossroads,” CCL’s O nly Specified Ad, For

Only a Brief Period.

Notwithstanding the arguments above, this Coust wew this particular ad and the
unique facts surrounding the Maine primary elecaod conclude that some limited form of
preliminary injunctive relief is appropriate. tfdoes, it should limit the scope of any injunction
and craft its terms on the narrowest possible gtsurOnly in this way will the Court be able to
respect Congress’s well-considered judgment tlegtieheering communications pose
substantial harms to the electoral process.

In particular, the Court should limit the injunaticn two ways. First, the injunction should
apply only to “Crossroads,” the one specific ad G@ks submitted to the Court. As previously
described, CCL’s proposed injunction sweeps muolder. It would exempt all “grass roots
lobbying,” a term it nowhere specifically definesd other, undescribed ads that are “materially
similar” to “Crossroads” in some vaguely specifredpects. This Court should not grant a
preliminary injunction that covers ads not befdreand whose content the Court has not had an
opportunity to review. The scope of CCL'’s proposgdnction is quite broad and would work
severe mischief—allowing any corporation, includmgsiness corporations, to run ads having
the intent and effect of influencing voter choiae$ederal candidate elections. Without a
workable constitutional test to apply in “as apgliehallenges, which CCL’s briefing does not
begin adequately to address, this Court is ill4eged to venture beyond the single ad before it. S
Second, this Court should not exempt “Crossrodadsif for any period beyond the

primary, or if a vote on the Marriage Protection édmdment occurs prior to the date of the

primary, then the exemption should not extend bdytbe date of that vote. In particular, this
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Court should exempt “Crossroads” neither during@@elay period before the general election,
as CCL asks, nor for any period prior to the pryrefter an actual vote on the amendment.
Conclusion
For the above reasons, Applicant-Intervenors i&@fdby request that this Court deny
CCL’s motion for a preliminary injunction or, indtalternative, frame it in the narrowest
possible terms so as to respect Congress’s comgatiierests in appropriately regulating

electioneering communications, the “functional eqlents” of express advocacy.
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