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1.

QUESTIONS PRESENTED

Whether the Declaration of Ineligibility is a Permissible Election
Procedure Pursuant to Article I, Section 4 of the U.S. Constitution

Whether the Qualifications Clauses of Article I, Section 2, clause 2 of
the U.S. Constitution Prevents the Declaration of Ineligibility of a
Congressional Candidate Based on His Change of Inhabitancy
Outside of Texas Until the Actual Day of the Election.
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INTEREST OF AMICUS CURIAE

Amicus curiae submit this brief pursuant to Fed. R. App. P. 29, Local
Rule 29, and the consent of the Appellants and Appellees as confirmed by
undersigned counsel. This amicus brief is submitted on behalf of the
following association:

Wallace for Congress

Description of Amicus Associations

Wallace for Congress is the principal campaign committee of David
G. Wallace and is registered with the Federal Election Commission.'

INTRODUCTION

Amicus is the principal campaign committee for David G. Wallace,
the current mayor of Sugar Land, the largest city located within Texas
- Congressional District 22 (the “District”), and candidate for the District,
Should Tom DeLay, the current Republican nominee for the District, be
declared ineligible by Tina J. Benkiser, in her capacity as Chairwoman of
the Republican Party of Texas (“RPT”) and removed as the Republican
nominee from the ballot pursuant to the procedure of Texas Election Code §
145.003, Wallace shall present himself as the replacement Republican

nominee best qualified to serve the people of the District.

! The website for amicus is at http://www.davidwallaceforcongress.com.
1



The extraordinary relief granted by the District Court to the Texas
Democratic Party (“TDP”) enjoining that DeLay’s name must remain on the
ballot as the Republican nominee for the District in spite of his unambiguous
and volitional statements and actions that he is no longer an inhabitant of the
District for purposes of Article I, Section 2 of the United States Constitution
(the “Qualification Clauses”) but rather is an inhabitant of Virginia
obviously precludes Wallace from stepping forward as the replacement
Republican nominee best qualified to serve the District. Not only does this
decision implicitly recognize that the TDP has standing due to having a
cognizable interest in “choosing its opponent,” a notion inimical to the
foundations of our democracy, but it also requires a tortured reading of the
Texas Election Code that flies in the plain face of its language and is
otherwise unsupported by any other case law or other authority. Amicus
does not seek to address these points ably propounded by Appellant in its
brief, Rather, amicus seeks here to address those aspects of the District
Court’s decision touching on the United States Constitution, specifically, the
District Court’s decision that inhabitancy cannot be determined under any
circumstances until after the day of election and so to read the plain
language of the Texas Election Code to require otherwise would be an

unconstitutional “de facto in-state residency requirement.” Amicus argues
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that when analyzing what constitutes a qualification for purposes of the
Qualifications Clauses as opposed to a time, place and manner regulation for
purposes of Article I, Section 4 (the “Elections Clause”), the Texas Election
Code procedure at issue here is a regulation, not a qualification. This
conclusion is buttressed by a historical review of what the Founders would
have understood a “qualification” to mean. Clearly, the Texas Election
Code procedure is just that, a procedure regulating elections and not an

impermissible qualification.



ARGUMENT

I. The District Court Erred When it Concluded that the Declaration
of Ineligibility is Not a Permissible Election Procedure Pursuant
to Article I, Section 4 of the U.S. Constitution

The District Court erred in holding that the plain language of Texas
Election Code § 145.003(b) could not be interpreted to allow Benkiser, in
her capacity as Chair of RPT, to declare in writing that DeLay was ineligible
to be RPT’s nominee because such a procedure would constitute a “de facto
in-state residency requirement” and thereby is an impermissible additional
qualification in violation of the Qualification Clauses as opposed to being a
permissible election regulation under the time, place and manner provision
of the Elections Clause. Specifically, the District Court rejected that a
candidate could be declared ineligible for failing to satisfy the inhabitancy
qualification of the Qualification Clauses prior to election day because
Benkiser failed to cite to any cases holding that such a procedure was a mere
regulation of “manner” as opposed to an additional qualification. Of course,
no cases were produced that such a procedure constituted an additional
qualification, let alone a “de facto in-state residency requirement,” either. In
sum, the District Court found that the procedure was an additional

qualification and hence could not be a mere regulation of the manner of an



election. This conclusion, though, avoids the central issue: what 1s a
qualification as opposed to a regulation?

The Supreme Court, too, has avoided articulating a standard for
distinguishing a qualification from a regulation under the United States
Constitution. See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995);
Storer v. Brown, 415 U.S. 724 (1974); see also Public Citizen v. Miller, 813
F. Supp. 821, 832 (N. D. Ga.), aff’d on the basis of the district court opinion,
992 F.2d 1548 (11™ Cir. 1993) (explaining that “[t]he Supreme Court has
never directly commented on how to distinguish additional ‘qualifications’
from mere regulations of elections”). The U.S. Term Limits court found that
States may not add to the qualifications enumerated in the qualifications
clauses of the United States Constitution, nor may States seek to do so
indirectly by couching the restriction as one of “ballot access.” 514 U.S. at
827-829. Therefore, it held “that a state amendment is unconstitutional
when it has the likely effect of handicapping a class of candidates and has
the sole purpose of creating additional qualifications indirectly.” Id. at 836.
The U.S. Term Limits court also explained the holding in Storer, which
concerned a constitutional challenge to provisions of the California Elections

Code that regulated the procedures by which both independent candidates



and candidates affiliated with qualified political parties could obtain ballot
position in general elections:

In Storer, we rejected the argument that the challenged
procedures created additional qualifications as “wholly without
merit.” Id., at 746, n. 16, 94 S.Ct., at 1287, n.16. We noted that
petitioners “would not have been disqualified had they been
nominated at a party primary or by an adequately supported
independent petition and then elected at the general election.”
Ibid. We concluded that the California Code “no more
establishes an additional requirement for the office of
Representative than the requirement that the candidate win the
primary to secure a place on the general ballot or otherwise
demonstrate substantial community support.” Ibid. See also
Joyner v. Mofford, 706 F.2d, at 1531; Hopfmann v. Connolly,
746 F.2d 97, 103 (CA1 1984), vacated in part on other grounds,
471 U.S. 459, 105 S.Ct. 2106, 85 L.Ed.2d 469 (1985).

514 U.S. at 828-829. Although the court in U.S. Term Limits did not
articulate a test for distinguishing between qualiﬁcations and regulations, the
Circuit Court cases, Joyner and Hopfmann, which it cited approvingly in the
quote above, did do so.

In Hopfmann, the First Circuit held that a state law does not impose a
qualification for office unless that law renders a candidate ineligible to hold
office if he or she garners a majority of the votes cast in an election. 746
F.2d at 102-03. There, the law required that only candidates receiving at
least fifteen percent of the vote on a ballot at the relevant convention could
challenge the convention’s endorsement in a state primary election. The

First Circuit explained that this law did not violate the Qualifications
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Clauses of the United States Constitution because, “the test to determine
whether or not the ‘restriction’ amounts to a ‘qualification’ within the
meaning of Article I, Section 3, is whether the candidate ‘could be elected if
his name were written in by a sufficient number of electors.”” Id. at 103
(quoting State v. Crane, 197 P.2d 864, 871 (Wy. 1948)).2 Both the Ninth
and Eleventh Circuits have followed this approach and adopted this test to
distinguish between unconstitutional additional qualifications and time,
place and manner regulations that, although providing restrictions as to
election procedures, do not violate the qualifications clauses. See Joyner v.
Mofford, 706 F.2d at 1531; Public Citizen v. Miller, 813 F. Supp. at 832 (N.
D. Ga.), aff’d on the basis of the district court opinion, 992 F.2d 1548 (11th
Cir. 1993); see also State ex rel. O’Sullivan v. Swanson, 257 N.W. 255, 255-
56 (Neb. 1934); State ex rel. McCarthy v. Moore, 92 N.W. 4 (Minn. 1902).°
Under this rule, the procedure followed by Benkiser pursuant to
Texas Election Code § 145.003(b) to have DeLay declared ineligible based

on his own unambiguous and volitional statements and actions is not an

2 The Court in U.S. Term Limits did not address whether a consideration of
write-in candidate procedures was proper or not and noted that its holding “expressly
d[id] not rest on this Court’s prior observations regarding write-in candidates.” 514 U.S.
at 836. The dissent in U.S. Term Limits thought that write-in candidate procedures were
directly relevant to the analysis and should be taken into account. /d. at 917-921
(Thomas, J., dissenting).

3 Research has not revealed any other Circuit which has addressed this issue but
chosen not to adopt the rule articulated above.
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