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Amici  cur iae, Senator  John McCain, Representat ive 
Chr istopher  Shays, and Representat ive Mart in Meehan, are 
three of the four  pr incipal sponsors of the Bipart isan Cam-
paign Reform Act  of 2002 (“BCRA”).2  These Members of 
Congress have devoted enormous t ime and energy to ensur-
ing that  our  federal campaign finance laws are meaningful 
and not  subject  to wholesale evasion.  They worked for 
seven years to enact  BCRA to close glar ing loopholes in the 
then-exist ing system.  They par t icipated as intervening de-
fendants in McConnel l  v. FEC to defend the const itut ional-
ity of those loophole-closing measures.   

I f the cr it ical provisions contained in Tit le I I  of BCRA, 
at  stake in this case, are not  applied to advert isements like 
those that  Wisconsin Right  to L ife, I nc. sought  to air , then 
amici ’s effor ts will be gravely undermined.  Corporat ions 
will once again obtain a roadmap to evading the long-
standing ban on corporate expenditures to influence federal 
elect ions.  Amici  respect fully submit  that  the three-judge 
cour t  cor rect ly concluded that  this Court ’s decision in 
McConnel l  is disposit ive and reaffirms that  Congress pos-
sesses the author ity necessary to ensure that  the federal 
campaign finance laws are meaningful and not  rout inely cir -
cumvented. 

                                                      
1 Amici  cur iae cer t ify that  no counsel for  a par ty authored this br ief in 
whole or  in par t  and that  no person or  ent ity, other  than amici , their  
members, or  their  counsel, has made a monetary contr ibut ion to the 
preparat ion or  submission of this br ief.  The par t ies have filed let ters con-
sent ing to the filing of this br ief with the Clerk of the Cour t . 
2 Senator  Russell Feingold, the four th pr incipal sponsor  of BCRA, is not  
par t icipat ing as amicus in this case because the WRTL  ads refer  to Sena-
tor  Feingold. 
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This case involves three television ads that  Appellant , 
Wisconsin Right  to L ife, I nc. (“WRTL ”), sought  to run 
shor t ly before the 2004 federal elect ion in Wisconsin with 
funds from its corporate t reasury.  A lthough WRTL  is a 
non-profit  corporat ion, it  accepts contr ibut ions from corpo-
rat ions.  Jur isdict ional Statement  Appendix (“J.S. App.”) 4a.  
Because WRTL ’s receipt  of corporate cont r ibut ions pre-
vents WRTL  from using its corporate t reasury to finance 
expenditures on behalf of or  opposed to candidates for  fed-
eral office, 2 U.S.C. § 441b(b)(2), WRTL  maintains a polit ical 
act ion commit tee, the Wisconsin Right  to L ife Polit ical Ac-
t ion Commit tee (“WRTL -PAC”), in order  to make such ex-
penditures.  J.S. App. 5a.  WRTL  also endorses and opposes 
candidates for  federal office.  I d.   

I n 2004, WRTL  targeted U.S. Senator  Russell Feingold 
for  defeat .  J.S. App. 5a.  The WRTL -PAC announced in the 
t it le to a March 5, 2004 press release its “Top Election Pr i -
or i ties: Re-elect  President  Bush . . . Send Feingold Pack-
ing.” 3  Warning that  “ the defeat  of Feingold must be upper-
most in the minds of Wisconsin’s r ight  to life community in 
the 2004 elect ions,”  WRTL -PAC’s Chair  Bonnie Pfaff em-
phasized that  “ [w]e do not  want  Russ Feingold to cont inue 
to have the ability to thwar t  President  Bush’s judicial nomi-
nees.”   FEC Ex. 4.  The press release also noted that  
WRTL ’s three endorsed candidates for  Feingold’s Senate 
seat  “all stated they would oppose a filibuster ”  if the Senate 
Judiciary Commit tee returned a favorable or  neut ral rec-
ommendat ion on a judicial nominee.  I d. 

Three weeks later  WRTL  itself issued a similar  release 
subt it led, “Top Elect ion Pr ior it ies for  Right  to L ife Move-
ment  in Wisconsin: Re-elect  George W. Bush . . . Send Fein-

                                                      
3 Exhibit  4 to FEC’s Exhibits Submit ted in Support  of I ts Opposit ion to 
Plaint iff’s Mot ion for  a Preliminary I njunct ion (“FEC Ex.” ). 
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gold Packing!” 4   This release again clear ly stated WRTL ’s 
“ resolve to do everything possible . . . to send Russ Feingold 
packing.”   Amici  Ex. C.  WRTL  cont inued to advocate Sena-
tor  Feingold’s defeat  dur ing the summer of 2004, and, in a 
July 14, 2004 news release, cr it icized Senator  Feingold for  
his posit ion on the filibuster  of judicial nominees.  FEC Ex. 
16. 

On July 26, 2004, as the September  pr imary elect ion 
neared, WRTL  began using its corporate t reasury funds to 
finance the three ads at  issue here.  J.S. App. 6a.  The lead-in 
to each ad differs somewhat , but  each cr it icizes a “group of 
Senators”  for  filibuster ing judicial nominees and prevent ing 
“a simple ‘yes’ or  ‘no’ vote”  and then requests the viewer  to 
“Contact  Senators Feingold and Kohl and tell them to op-
pose the filibuster .”   I d. at  13a-17a.  The ads, however, did 
not  provide viewers with the phone number  or  address of 
either  senator .  I d.  Because the three ads were broadcast  on 
television, refer red to a clear ly ident ified candidate for  fed-
eral office, and targeted the electorate of that  candidate, the 
ads, if run dur ing the statutor ily prescr ibed per iod, would 
const itute “elect ioneer ing communicat ions.”   2 U.S.C. 
§ 434(f)(3)(A)(i); BCRA § 201.  Accordingly, federal law re-
quired WRTL  to begin using its PAC funds to finance these 
adver t isements star t ing on August  15, 2004, thir ty days be-
fore the pr imary elect ion.  2 U.S.C. § 441b(b)(2); BCRA 
§ 203.  A lleging that  this statute could not  const itut ionally be 
applied to its adver t isements, WRTL  filed suit  on July 28, 
2004, seeking an injunct ion prohibit ing the Federal Elect ion 
Commission from enforcing the statute with regard to 
WRTL ’s adver t isements.   

                                                      
4 Exhibit  C in Support  of the Memorandum of Amici  Senator  John 
McCain, Representat ive Chr istopher Shays, Representat ive Mart in 
Meehan, Democracy 21, The Campaign L egal Center , and the Center  for  
Responsive Polit ics in Opposit ion to Plaint iff’s Mot ion for  a Preliminary 
I njunct ion (“Amici  Ex.” ). 
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The three-judge dist r ict  cour t  (Sentelle, R. Rober ts, 
L eon) denied WRTL ’s mot ion for  a preliminary injunct ion on 
August  17, 2004.  J.S. App. 4a-12a.  I n its unpublished 
Memorandum Opinion and Order  of August  17, 2004, the dis-
t r ict  cour t  held that  WRTL  was unlikely to prevail on the 
merits for  two reasons.  F irst , the dist r ict  cour t  concluded 
that  this Cour t ’s decision in McConnel l  “ leaves no room for  
the kind of ‘as applied’ challenge WRTL  propounds before 
us.”   I d. at  7a.  Second, said the cour t , “ [t ]he facts suggest  
that  WRTL ’s adver t isements may fit  the very type of act iv-
ity McConnel l  found Congress had a compelling interest  in 
regulat ing.”   I d. at  8a.  A fter  fur ther  br iefing, the distr ict  
cour t  subsequent ly dismissed WRTL ’s as-applied challenge 
on May 9, 2005 “ for  the reasons set  for th in its pr ior  opin-
ion.” 5  I d. at  2a-3a. 

b�`0ƒxƒ�k0i�‘�e-nxk0i�{�`0ƒ*a�f-c

Amici  urge this Court  to hold that  § 441b is const itu-
t ional as applied to WRTL ’s three ads.  WRTL ’s ads direct ly 
implicate Congress’s well-established interest  in prevent ing 
corporate t reasur ies from being used to influence federal 
elect ions.  Fur thermore, the rule that  WRTL  urges this 
Cour t  to adopt  would funct ionally overrule this Cour t ’s deci-
sion in McConnel l  v. Federal  E lection Commission, 540 U.S. 
93 (2003), and would invite the wholesale evasion of the long-
standing ban on the use of corporate t reasury funds to influ-
ence federal elect ions. 

Two years ago this Court  held that  Congress has a com-
pelling interest  in requir ing corporat ions, including non-
profit  corporat ions, to finance elect ioneer ing ads with funds 

                                                      
5 On September 14, 2004, Chief Just ice Rehnquist  denied WRTL ’s applica-
t ion for  an injunct ion pending appeal, not ing that  it  would be an “ext raor-
dinary remedy, par t icular ly when this Court  recent ly held the Act  facially 
const itut ional, and when a unanimous three-judge Dist r ict  Court  rejected 
applicant ’s request  for  a preliminary injunct ion.”   542 U.S. 1305, 1305-1306 
(Rehnquist , C.J., in chambers) (citat ions omit ted). 
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from a segregated PAC account .  McConnel l , 540 U.S. at  
204-211.  Just  as Congress may legit imately prohibit  corpo-
rate t reasury expenditures on ads that  expressly advocate a 
candidate’s elect ion or  defeat , it  may also const itut ionally 
require elect ioneer ing communicat ions aired shor t ly before 
elect ion day to be financed with funds from the corporat ion’s 
segregated PAC account .  This is t rue for  two reasons.  
F irst , the vast  major ity of corporate-funded ads that  are 
aired shor t ly before an elect ion and that  refer  by name to a 
clear ly ident ified candidate possess a readily apparent  elec-
t ioneer ing purpose and effect .  Second, even in cases where 
the purpose of the ad is less clear , the availability of the seg-
regated-PAC alternat ive provides corporat ions with a con-
st itut ionally-sufficient  avenue for  financing genuine issue 
ads.  I d. at  206. 

Under  McConnel l , WRTL  cannot  sustain an as-applied 
challenge to § 441b for  two reasons.  F irst , the record estab-
lishes that  WRTL  aired the ads in an at tempt  to influence a 
federal elect ion.  I n the months leading up to WRTL ’s deci-
sion to air  these ads, WRTL  publicly proclaimed that  one of 
its top two pr ior it ies was to defeat  Senator Feingold, and it  
cited the filibuster  issue as the linchpin for  its opposit ion to 
his re-elect ion.  See FEC Exs. 4, 16; Amici  Ex. C.  Reflect ing 
WRTL ’s electoral st rategy, the three ads cr it icized a group 
of Senators for  filibuster ing judicial nominees and urged 
voters to contact  Senator  Feingold without  providing the 
senator ’s phone number  or  office address.  J.S. App. 13a-17a.  
WRTL  clear ly intended to influence a federal elect ion with 
corporate t reasury funds.  Accordingly, WRTL ’s ads impli-
cated Congress’s compelling interest  in prevent ing the use 
of corporate funds to influence federal elect ions.  See 
McConnel l , 540 U.S. at  205 (“The . . . quest ion—whether  the 
state interest  is compelling—is easily answered by our  pr ior  
decisions regarding campaign finance regulat ion, which ‘rep-
resent respect  for  the legislat ive judgment  that  the special 
character ist ics of the corporate st ructure require par t icu-
lar ly careful regulat ion.’” ). 
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As these facts vividly illust rate, ads that  might  appear 
on their  face to be so-called “grassroots lobbying ads”  are 
often in fact  elect ioneer ing ads.  Because WRTL ’s as-applied 
challenge rests on the nature of its ads, rather  than WRTL ’s 
status as a non-profit  corporat ion, sustaining this as-applied 
challenge would permit  all corporat ions, even For tune 500 
companies, to use their  t reasur ies to finance ads that , like 
WRTL ’s ads, possess an unmistakable elect ioneer ing pur-
pose.  Therefore, grant ing WRTL  the exempt ion it  seeks 
would effect ively over turn McConnel l , eviscerate Tit le I I  of 
BCRA, and open the floodgates for  corporate (or  union) 
t reasury spending on federal elect ions. 

Second, even if the intent  of WRTL ’s ads were less than 
clear, this Court ’s decision in McConnel l  would st ill fore-
close this as-applied challenge.  McConnel l  explicit ly held 
that  the segregated-fund alternat ive represents a const itu-
t ionally-sufficient  safety valve for  corporat ions “ in doubt ful 
cases.”   540 U.S. at  206.  As this Court  explained, § 441b does 
not  const itute a “complete ban”  on corporate elect ioneer ing 
communicat ion expenditures.  I d. at  204.  Rather , the statute 
represents a sensible regulat ion that  merely requires corpo-
rat ions to fund such communicat ions with voluntary cont r i-
but ions from their  members.  I d.   

WRTL  presents no reason why this Cour t  should cast  
aside its established precedent  other  than the content ion 
that  WRTL  has not  been able to raise sufficient  funds from 
individual suppor ters for  purposes of running the ads—a fact  
that  hardly counsels in favor  of using general t reasury funds 
to make up for  that  lack of suppor t .  WRTL  and its amici  
also raise two issues that  are ir relevant  to this as-applied 
challenge.  F irst , because WRTL  is a 501(c)(4) corporat ion 
with an established PAC, this challenge does not  concern the 
const itut ionality of applying § 441b to a 501(c)(3) corporat ion 
that  may not , consistent  with the tax code, direct ly create a 
PAC.  Second, the const itut ionality of applying § 441b to a 
corporat ion that  segregates funds it  receives from other 
corporat ions from the funds it  receives from individuals is 
also not  at  issue because the record contains no suggest ion 
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that  WRTL  ever had such a separate account .  Rather , 
WRTL  chooses to accept corporate contr ibut ions, and depos-
its them with all its other  revenue sources, thereby creat ing 
the r isk that  WRTL  will serve as a conduit  for  the unlawful 
corporate funding of federal elect ion act ivity.  I n shor t , § 
441b const itut ionally applies to WRTL  and, in par t icular , to 
the ads it  sought  to run here. 

k0i�{�`0ƒxa�f�c
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Sect ion 441b, the statute at  issue, t races its roots to the 
Tillman Act  of 1907, ch. 420, 34 Stat . 864.  The Tillman Act  
represented Congress’s sensible response to a nat ional con-
cern over  the cor rosive effect  of corporate spending on elec-
t ions, which received widespread at tent ion dur ing the elec-
t ion of 1904.  Uni ted States v. Automobi le Workers, 352 U.S. 
567, 571-572 (1957).  The defeated candidate for  the presi-
dency captured this popular  concern when he said that  “ [t ]he 
greatest  moral quest ion which now confronts us is, Shall the 
t rusts and corporat ions be prevented from cont r ibut ing 
money to control or  aid in controlling elect ions?”  I d. at  572 
(quot ing Hear ings before House Commit tee on Elect ions, 
59th Cong., 1st  Sess. 12).  President  Theodore Roosevelt  
himself recommended in his 1905 message to Congress that  
“ [a]ll cont r ibut ions by corporat ions to any polit ical commit-
tee or  for  any polit ical purpose should be forbidden by law.”   
I d. (quot ing 40 Cong. Rec. 96). Congress, heeding this call, 
enacted the Tillman Act  and thereby prohibited “any corpo-
rat ion . . . [from] mak[ing] a money cont r ibut ion in connec-
t ion with any elect ion to any polit ical office.”   I d. (quot ing 34 
Stat . 864).  

Congress moved in 1925 to st rengthen the Tillman Act  
through the adopt ion of the Federal Corrupt  Pract ices Act , 
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which, in par t , extended the prohibit ion on corporate contr i-
but ions to cover  “anything of value”  and made the giving or 
receiving of corporate cont r ibut ions a federal cr ime.  Fed-
eral  E lection Comm’n v. National  Right to Work Comm., 
459 U.S. 197, 209 (1982) (cit ing Federal Corrupt  Pract ices 
Act  of 1925, §§ 301, 313, 43 Stat . 1070, 1074).  The Smith-
Connally Act  of 1943 temporar ily applied the Corrupt  Prac-
t ices Act  to labor  unions.  Automobi le Workers, 352 U.S. at  
578 (cit ing 57 Stat . 163, 167).  Despite this statute, “Congress 
was advised of enormous financial out lays said to have been 
made by some unions in connect ion with the nat ional elec-
t ions of 1944.”   I d. at  579.  A fter  concluding that  Congress 
intended the prohibit ion on cont r ibut ions from corporate and 
union t reasur ies to cover  expenditures, the House Special 
Commit tee to I nvest igate Campaign Expenditures recom-
mended legislat ion clar ifying that  the Corrupt  Pract ices Act  
covered “expenditures by the prohibited organizat ions in 
connect ion with elect ions.”   I d. at  582 (quot ing H.R. Rep. No. 
2739, 79th Cong., 2d Sess. 46).  As the Cour t  acknowledged, 
“ it  was obvious that  the statute as [previously] const rued 
could easily be circumvented through indirect  cont r ibu-
t ions.”   Uni ted States v. Congress of I ndus. Orgs., 335 U.S. 
106, 115 (1948).  Shor t ly thereafter , Congress passed the 
Taft -Hart ley Act , which implemented the Commit tee’s rec-
ommendat ion in order  to, as Senator Taft  explained, “plug 
up a loophole which obviously developed, and which, . . . as a 
mat ter  of fact , would absolutely have dest royed the prohibi-
t ion against  polit ical adver t ising by corporat ions.”   Automo-
bi le Workers, 352 U.S. at  583 (quot ing 93 Cong. Rec. 6439).   

“ I n ear ly 1972 Congress cont inued its steady improve-
ment  of nat ional elect ion laws by enact ing [the Federal E lec-
t ion Campaign Act ].”   McConnel l , 540 U.S. at  117.  As this 
Cour t  recounted in McConnel l , “ [t ]he law rat ified the ear lier  
prohibit ion on the use of corporate and union general t reas-
ury funds for  polit ical cont r ibut ions and expenditures, but  
expressly permit ted corporat ions and unions to establish 
and administer  separate segregated funds (commonly known 
as polit ical act ion commit tees, or  PACs) for  elect ion-related 
cont r ibut ions and expenditures.”   I d. at  118. 
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Despite Congress’s longstanding effor ts to prevent  cor -
porate cor rupt ion of federal elect ions, corporat ions dur ing 
the 1990s began using their  general t reasury funds to fi-
nance sham “ issue”  ads that  in reality were designed and run 
with a clear  elect ioneer ing purpose.  This avenue for  corpo-
rate circumvent ion arose out  of this Cour t ’s decision in Fed-
eral  Election Commission v. Massachusetts Ci tizens for  
L i fe (“MCFL”) where, in order to avoid const itut ional 
vagueness problems with the former  version of § 441b, this 
Cour t  interpreted the statute to apply only to expenditures 
that  expressly advocated a candidate’s elect ion or  defeat .  
479 U.S. 238, 249 (1986).  On that  interpretat ion, corpora-
t ions quickly learned that  simply by avoiding the magic 
words of express advocacy, corporat ions could freely spend 
money from their  corporate t reasur ies to influence federal 
elect ions.  As this Court  later  acknowledged, “ the unmistak-
able lesson from the record”  in McConnel l  was that  the ex-
press advocacy “ requirement  is funct ionally meaningless” 
because the “absence of magic words cannot  meaningfully 
dist inguish elect ioneer ing speech from a t rue issue ad.”   540 
U.S. at  193.   

Congress responded to this pat tern of evasion by enact-
ing BCRA § 203, which amended § 441b to require corpora-
t ions to finance all “elect ioneer ing communicat ions”  with 
funds from a separate PAC account.  To alleviate the vague-
ness problem that  plagued the “ in connect ion with”  require-
ment  of the 1972 Act , while plugging the loophole opened by 
the express advocacy test , the statute object ively defined 
“elect ioneer ing communicat ions”  to include any “broadcast , 
cable, or  satellite communicat ion”  that :   

(I ) refers to a clear ly ident ified candidate for  Fed-
eral office;  

(I I ) is made within--  

(aa) 60 days before a general, special, or  runoff 
elect ion for  the office sought  by the candidate;  
or   

(bb) 30 days before a pr imary or  preference 
elect ion, or  a convent ion or  caucus of a polit ical 
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par ty that  has author ity to nominate a candi-
date, for  the office sought  by the candidate;  
and  

(I I I ) in the case of a communicat ion which refers to 
a candidate for  an office other  than President  or  
V ice President , is targeted to the relevant  elector -
ate.   

2 U.S.C. § 434(f)(3)(A)(i); BCRA § 201.  I n shor t , BCRA’s 
amendment  of § 441b reflected Congress’s judgment , dat ing 
back a century, that  “ the special character ist ics of the corpo-
rate st ructure require par t icular ly careful regulat ion.”   Na-
tional  Right to Work, 459 U.S. at  210. 

l�„°c�•!t • o�q�u!‹ shy-†�•Oi�v

®

v�† s v�w�ˆ ©@j-v « v ‹ ‹ v�w@c�q…o�q�r!ª

Š ‹ v�• • • •x± u+w!Š ¬�v r!s8c�•+† s�o�q�‹

®

q�‹ † s v�a�ˆ v�‡ s t q�r+v�v ‹ t r+Š

a�²

®

v r+w�t s u!‹ v�•0i�v�³ u!t ‹ v�o�† ‹ v « u!ˆ�i�v�Š u!ˆ † s t q�r�„

This Court  has never quest ioned Congress’s decision to 
require corporat ions to finance elect ioneer ing expenditures 
with segregated PAC funds.  To the contrary, the Cour t  has 
repeatedly said that  Congress’s “careful legislat ive adjust-
ment  of the federal electoral laws, in a ‘caut ions advance, 
step by step,’ to account  for  the par t icular  legal and eco-
nomic at t r ibutes of corporat ions and labor  organizat ions 
warrants considerable deference . . . [and] reflects a permis-
sible assessment  of the dangers posed by those ent it ies to 
the electoral process.”   National  Right to Work, 459 U.S. at  
209 (internal citat ion omit ted); see also McConnel l , 540 U.S. 
at  117; Federal  E lection Comm’n v. Beaumont, 539 U.S. 146, 
162 n.9 (2003) (“Judicial deference is par t icular ly warranted 
where, as here, we deal with a congressional judgment  that  
has remained essent ially unchanged throughout  a century of 
‘careful legislat ive adjustment .’” ).  

This Cour t  first  considered the const itut ionality of 
§ 441b in National  Right to Work, 459 U.S. at  209-10.  I n 
holding that  § 441b could const itut ionally be interpreted to 
limit  PAC solicitat ions to members with “some relat ively 
endur ing and independent ly significant  financial or  organiza-
t ional at tachment ,”  id. at  204, this Cour t  explained that  two 
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impor tant  interests under lie § 441b: (1) “ensur[ing] that  sub-
stant ial aggregat ions of wealth amassed by the special ad-
vantages which go with the corporate form of organizat ion 
should not  be conver ted into polit ical ‘war chests’ which 
could be used to incur  polit ical debts from legislators who 
are aided by the cont r ibut ions,”  and (2) “protect [ing] the in-
dividuals who have paid money into a corporat ion or  union 
for  purposes other  than the suppor t  of candidates from hav-
ing that  money used to suppor t  polit ical candidates to whom 
they may be opposed.”   I d. at  207-208.  F inding that  these 
interests supported applicat ion of § 441b to membership cor-
porat ions as well as t radit ional stock corporat ions, this 
Cour t  stated that  “ [w]hile § 441b rest r icts the solicitat ion of 
corporat ions and labor  unions without  great  financial re-
sources, as well as those more for tunately situated, we ac-
cept  Congress’s judgment  that  it  is the potent ial for  such 
influence that  demands regulat ion.”   I d. at  209-210. 

This Cour t  reaffirmed the impor tant  interests under ly-
ing § 441b in MCFL, 479 U.S. at  238.  As the Cour t  ex-
plained there, “ [d]irect  corporate spending on polit ical act iv-
ity raises the prospect  that  resources amassed in the eco-
nomic marketplace may be used to provide an unfair  advan-
tage in the polit ical marketplace.”   I d. at  257.  The MCFL 
decision correct ly recognized that  § 441b represents an at -
tempt  to alleviate this threat  to the polit ical marketplace 
“ [b]y requir ing that  corporate independent  expenditures be 
financed through a polit ical commit tee expressly established 
to engage in campaign spending.”   I d. at  258. 

This Court  concluded, however, that  these compelling 
interests did not  just ify applicat ion of § 441b to MCFL , a 
non-profit  corporat ion that  did not  accept  corporate cont r i-
but ions.  As the Court  emphasized, “ it  is [MCFL ’s] policy 
not  to accept  cont r ibut ions from [business corporat ions or  
labor  unions].”   479 U.S. at  264.  This fact  was cr it ical to the 
Cour t ’s holding because a no-corporate-contr ibut ions policy 
“prevents such [non-profit ] corporat ions from serving as 
conduits for  the type of direct  spending that  creates a threat  
to the polit ical marketplace.”   I d. 
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This Cour t ’s decision in Austin v. Michigan Chamber  of 
Commerce, 494 U.S. 652, 658 (1990), confirmed that  a non-
profit  corporat ion could avoid § 441b’s modest  requirements 
only by eschewing corporate cont r ibut ions.  Austin rejected 
an as-applied challenge to a Michigan statute forbidding cor -
porate polit ical expenditures, brought  by a nonprofit  corpo-
rat ion that , unlike MCFL  but  like WRTL  here, accepted 
cont r ibut ions from for -profit  corporat ions.  I n dist inguishing 
the facts of Austin from those in MCFL, this Cour t  ex-
plained that  an exempt ion for  a nonprofit  corporat ion that  
received cont r ibut ions from for -profit  corporat ions would 
permit  “ [b]usiness corporat ions [to] circumvent  the Act ’s 
rest r ict ion by funneling money through the [nonprofit  cor -
porat ion’s] general t reasury.”   I d. at  664.  Thus, “ [b]ecause 
the [nonprofit  corporat ion] accepted money from for-profit  
corporat ions, it  could, absent  applicat ion of [the Michigan 
statute], serve as a conduit  for  corporate polit ical spending.”   
I d. 

Following the precedent laid down in National  Right to 
Work and MCFL, the Austin Court  also upheld the const itu-
t ionality of the Michigan statute’s requirement  that  corpora-
t ions finance independent  expenditures with funds from a 
segregated account .  494 U.S. at  658.  Recognizing the estab-
lished pr inciple that  “ ‘the compelling governmental interest  
in prevent ing cor rupt ion support [s] the rest r ict ion of the 
influence of polit ical war chests funneled through the corpo-
rate form,’”  id. at  659 (quot ing Federal  Election Comm’n v. 
National  Conservative Pol i ti cal  Action Comm., 470 U.S. 
480, 500-501 (1985)), this Cour t  concluded that  the Michigan 
statute appropr iately aimed at  the “ the corrosive and dis-
tor t ing effects of immense aggregat ions of wealth that  are 
accumulated with the help of the corporate form and that  
have lit t le or  no cor relat ion to the public’s suppor t  for  the 
corporat ion’s polit ical ideas.”   I d. at  660.  Thus, Austin elimi-
nated any doubt  that  the compelling government  interest  in 
prevent ing corporate cor rupt ion of the electoral process ex-
tended to expenditures as well as direct  candidate cont r ibu-
t ions, for  “ [c]orporate wealth can unfair ly influence elect ions 
when it  is deployed in the form of independent  expenditures, 
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just  as it  can when it  assumes the guise of polit ical cont r ibu-
t ions.”   I d. 

This Court  also recognized in Austin that  the Michigan 
analogue to § 441b represented a narrowly-tailored st rategy 
for  addressing corporate cor rupt ion of candidate elect ions 
because it  permit ted corporat ions to part icipate in the elec-
toral arena through the establishment  of segregated PAC 
funds.  I d.  As this Court  explained: 

We find that  the Act  is precisely targeted to elimi-
nate the distor t ion caused by corporate spending 
while also allowing corporat ions to express their  po-
lit ical views. . . .  [T]he Act  does not  impose an abso-
lute ban on all forms of corporate polit ical spending 
but  permits corporat ions to make independent  po-
lit ical expenditures through separate segregated 
funds.  Because persons cont r ibut ing to such funds 
understand that  their  money will be used solely for  
polit ical purposes, the speech generated accurately 
reflects cont r ibutors’ suppor t  for  the corporat ion’s 
polit ical views. 

I d. at  660-661 (emphasis in or iginal).  And just  as this Cour t  
had done in National  Right to Work, the Austin decision re-
fused to find the Michigan statute overbroad on account  of 
its applicat ion to all corporat ions, including those without  
substant ial wealth.  A fter  all, the “potent ial for  distor t ion 
just ifie[d] [the Michigan statute’s] general applicability to all 
corporat ions.”   I d. at  661. 

This Court  has cont inued to adhere to the pr inciple that  
Congress’s regulat ion of corporate involvement  in the elec-
toral process warrants considerable deference.  See Beau-
mont, 539 U.S. at  156-163.  I n Beaumont, a non-profit  advo-
cacy corporat ion unsuccessfully brought  an as-applied chal-
lenge to § 441b.  I n reject ing the not ion that  nonprofit  corpo-
rat ions do not  pose a threat  to the polit ical marketplace, this 
Cour t  reaffirmed that  the potent ial for  abuse just ified Con-
gress’s decision to apply § 441b to nonprofit  corporat ions.  
This Cour t  reasoned that  nonprofit  corporat ions, “ like their  
for -profit  counterpar ts, benefit  from significant  ‘state-
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created advantages,’ and may well be able to amass substan-
t ial polit ical ‘war  chests.’”   I d. at  160 (citat ions omit ted).  Be-
cause  “ [n]ot  all corporat ions that  qualify for  favorable tax 
t reatment  under  § 501(c)(4) of the I nternal Revenue Code 
lack substant ial resources, and the category covers some of 
the Nat ion’s most  polit ically power ful organizat ions, includ-
ing the AARP, the Nat ional Rifle Associat ion, and the Si-
er ra Club,”  this Court  recognized that  Congress could con-
st itut ionally require nonprofit  501(c)(4) corporat ions to fi-
nance direct  candidate cont r ibut ions through segregated 
PAC funds.  I d.  This was part icular ly t rue because, as the 
Cour t  had said before, § 441b does not  represent a “ban”  on 
corporate polit ical act ivity, but  rather  “allows corporate po-
lit ical par t icipat ion without  the temptat ion to use corporate 
funds for  polit ical influence, quite possibly at  odds with the 
sent iments of some shareholders or  members.”   I d. at  163.   

I n short , even before this Cour t  considered the const itu-
t ionality of BCRA’s amendments to § 441b, the Cour t  had 
repeatedly recognized Congress’s legit imate interest  in 
regulat ing corporate t reasury expenditures.  Moreover , the 
const itut ionality of applying § 441b to non-profit  corpora-
t ions like WRTL  that  accept  corporate contr ibut ions was 
well established.  F inally, this Cour t ’s decisions had found 
that  the segregated-PAC opt ion represented a const itut ion-
ally sufficient  method for  corporat ions (with the sole excep-
t ion of direct  expenditures by nonprofit  advocacy groups 
that  accept  no corporate funding) and unions to par t icipate 
in the electoral process.   
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Because BCRA’s amendment of § 441b effect ively fur -
thered Congress’s compelling interest  in prevent ing corpo-
rate t reasur ies from influencing federal elect ions (and 
avoided const itut ional vagueness issues), this Cour t  upheld 
that  provision against  a facial challenge in McConnel l .  540 
U.S. at  204-207.  The McConnel l  decision recognized that  the 
issue whether Congress had a compelling interest  in regulat -
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ing corporate expenditures on elect ioneer ing communica-
t ions was “easily answered by our  pr ior  decisions . . . , which 
represent  respect  for  the legislat ive judgment  that  the spe-
cial character ist ics of the corporate st ructure require par-
t icular ly careful regulat ion.”   I d. at  205 (internal citat ions 
and quotat ions omit ted). 

I n an at tempt  to dist inguish these pr ior  cases, the 
McConnel l  “plaint iffs argue[d] that  the just ificat ions that  
adequately suppor t  the regulat ion of express advocacy do 
not  apply to significant  quant it ies of speech encompassed by 
the definit ion of elect ioneer ing communicat ions.”   540 U.S. at  
205-206.  Just  as Wisconsin Right  to L ife argues here, the 
Nat ional Right  to L ife Commit tee asser ted there that  
BCRA’s  “ ‘elect ioneer ing communicat ion’ rest r ict ions would 
eliminate . . . [a] whole category of speech, [which] is grass 
roots lobbying, in which Cit izens Associated for  Amplified 
Free Expression, I nc. . . . buys broadcast  ads in the dist r ict  
of the legislator  with an impor tant  vote needed to pass legis-
lat ion protect ing the nat ion from ruin by encouraging cit i-
zens to ‘Call Representat ive Swing-Vote and ask for  her  to 
vote for  the bill sponsored by Representat ives Commonweal 
and Cont roversy.’” 6   The Nat ional Rifle Associat ion 
(“NRA”) and other  BCRA challengers likewise argued that  
§ 441b would improper ly prohibit  corporat ions from financ-
ing ads that  urged voters to contact  Members of Congress to 
suppor t  or  oppose legislat ion.7  

                                                      
6 Reply Br ief for  Plaint iffs-Appellants/Cross-Appellees The Nat ional 
Right  to L ife Commit tee 6, National  Right to L i fe Comm. v. Federal  
Election Comm’n, 540 U.S. 93 (2003) (No. 02-1733). 
7 Br ief for  Appellants The Nat ional Rifle Associat ion 36-37, National  Ri fle 
Ass’n v. Federal  Election Comm’n, 540 U.S. 93 (2003) (No. 02-1675); see 
also Br ief of AFL -CI O Appellants/Cross-Appellees 19, AFL-CI O v. Fed-
eral  Election Comm’n, 540 U.S. 93 (2003) (No. 02-1755) (arguing that 
“§ 203 precludes . . . communicat ions that  . . . [c]all upon a Member of Con-
gress to support  or  oppose imminent  legislat ion, or  ask viewers or  listen-
ers to urge the Member to do so”); Opening Br ief of the “Business Plain-
t iffs”  18, Chamber of Commerce v. Federal  Election Comm’n, 540 U.S. 93 
(2003) (No. 02-1756) (asser t ing that  “many issue ads conclude by asking 
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I n suppor t  of his unsuccessful content ion that  BCRA 
unconst itut ionally banned grassroots lobbying, Senator 
McConnell at tached two ads to his br ief that  cannot  be 
meaningfully dist inguished from the ads WRTL  sought  to 
run.  Both of the featured ads commented on actual legisla-
t ive issues, and neither commented on the candidate’s fit -
ness for  office, expressly cr it icized the candidate, or  urged 
voters to suppor t  or  oppose the candidate.  The first  ad read:  

Behind this label is a shameful story of polit ical 
pr isoners and forced labor  camps, of wages as low 
as 13 cents an hour , of a count ry that  rout inely vio-
lates t rade rules flooding our  markets, draining 
Amer ican jobs.  Now Congress is set  to scrap its 
annual review of China’s record and reward China 
with a permanent  t rade deal.  Tell Congressman 
Paul to vote ‘No’ and keep China on probat ion unt il 
this label stands for  fairness.  Paid for  by the AFL -
CI O.8  

Senator McConnell’s br ief also included the following ad, 
which urged voters to contact  a candidate without  expressly 
cr it icizing the candidate’s posit ion: 

I t ’s almost  too much to swallow.  Year after  year  
the federal government  takes a bigger  piece of the 
pie.  I n fact  in 1998 we’ll pay more in federal taxes 
than at  any t ime in American history except  for  
Wor ld War  I I .  And now with the budget  surplus, in 
thir ty years all the Washington polit icians can talk 
about  is get t ing their  hands on more of your dough.  
Call Harry Reid and John Ensign tell them no mat-
ter  who goes to Washington you want  them to cut  

                                                      
viewers to contact  candidates and express support  for  or  opposit ion to 
legislat ion or  policy posit ions”). 
8 Br ief for  Appellants/Cross-Appellees Senator  Mitch McConnell 51, 
McConnel l  v. Federal  Election Comm’n, 540 U.S. 93 (2003) (No. 02-1674). 
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your  taxes.  Otherwise they’ll be nothing left  but  
the crumbs.9  

Responding to the challengers’ argument  that  such elect ion-
eer ing communicat ions did not  implicate Congress’s compel-
ling interest , this Cour t  explained that  “ [t ]he just ificat ions 
for  the regulat ion of express advocacy apply equally to ads 
aired dur ing [the 30- and 60-day per iods preceding federal 
pr imary and general elect ions] if the ads are intended to in-
fluence the voters’ decisions and have that  effect .”   540 U.S. 
at  206.  Reviewing the record, this Court  concluded that  the 
“ the vast  major ity of ads clear ly had such a purpose.”   I d.  
Moreover , the record established that  polit ical par t ies and 
candidates appreciated the “ issue advocacy” run by non-
profit  corporat ions and directed donors to suppor t  such ac-
t ivit ies.  I d. at  129.  I ndeed, the test imony of campaign pro-
fessionals demonst rated that  these so-called “ issue ads”  rep-
resented the most  effect ive type of campaign adver t ising.  
I d. at  126-127.  I n shor t , having considered arguments and 
exemplary ads indist inguishable from those presented here, 
this Cour t  both concluded that  elect ioneer ing communica-
t ions implicate Congress’s compelling interest  in prevent ing 
corporat ions from influencing federal elect ions and rejected 
the content ion that  BCRA’s definit ion of “elect ioneer ing 
communicat ions”  is too broad because it  encompasses such 
ads. 

I n any event , the Cour t  found that  corporat ions’ ability 
to finance such ads with funds from segregated PAC funds 
undermined the content ion that  § 441b impermissibly bur-
dened corporate speech.  I d. at  204-206.  Acknowledging the 
possibility that  the definit ion of “elect ioneer ing communica-
t ions”  might  cover  some unident ified genuine issue ads, this 
Cour t  concluded that  this possibility did not  cast  doubt  on § 
441b’s const itut ionality because “corporat ions and unions 
may finance genuine issue ads dur ing those t ime frames by 
                                                      
9 Appendix to Br ief for  Appellants/Cross-Appellees Senator  Mitch 
McConnell 4A, McConnel l  v. Federal  Election Comm’n, 540 U.S. 93 (2003) 
(No. 02-1674). 
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simply avoiding any specific reference to federal candidates, 
or  in doubtful cases by paying for  the ad from a segregated 
fund.”   I d. at  206.  I n sum, McConnel l  upheld § 441b for  two 
reasons:  F irst , the overwhelming major ity of ads covered 
by the elect ioneer ing communicat ions test—like the ads at  
issue here—are designed to, and in fact  do, influence a fed-
eral elect ion.  Second, in close cases where the intent  or  ef-
fect  of the ad is less clear , corporat ions may cont inue to run 
such ads by financing them with funds from a segregated 
PAC fund—as WRTL  was free to do.  
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This Cour t ’s decision in McConnel l  effect ively fore-
closes this as-applied challenge.  McConnel l  precludes a cor-
porat ion from arguing that  its speech is ent it led to more pro-
tect ion than express advocacy or  other  types of elect ioneer-
ing communicat ions that  Congress clear ly may regulate 
within the bounds of the First  Amendment .  See 540 U.S. at  
205.  Moreover , McConnel l  conclusively establishes that  
Congress has a compelling interest  in applying § 441b’s 
source rest r ict ions to any ads that  are intended to influence 
a federal elect ion and would almost  cer tainly have that  ef-
fect .  See id. at  206.  As with the ads this Cour t  considered in 
McConnel l , there can be no doubt  that  the adver t isements 
at  issue here had the purpose and likely effect  of influencing 
a federal elect ion.  And, as in McConnel l , any doubt  that  
might  have existed regarding the nature of these ads could 
easily have been avoided “by paying for  the ad from a segre-
gated fund.”   540 U.S. at  206.  
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Although WRTL  and its amici  spill considerable ink ar-
guing the First  Amendment  value of WRTL ’s ads, the issue 
in this case is not  whether  WRTL ’s ads const itute speech 
that  is worthy of const itut ional protect ion.  This Cour t ’s de-
terminat ion that  Congress may const itut ionally regulate 
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both express advocacy and elect ioneer ing communicat ions 
did not  rest  on any not ion that  such speech lacked const itu-
t ional value.  See McConnel l , 540 U.S. at  205.  Unlike the 
challengers here, the McConnel l  plaint iffs did not  even at-
tempt  to “contend that  the speech involved in so-called issue 
advocacy is any more core polit ical speech than are words of 
express advocacy.”   I d.  I ndeed, this Court  confirmed that  
ads expressly advocat ing a candidate’s elect ion or  defeat  fall 
within the core of the First  Amendment  for  “ ‘the const itu-
t ional guarantee has its fullest  and most  urgent  applicat ion 
precisely to the conduct  of campaigns for  polit ical office,’ and 
‘[a]dvocacy of the elect ion or  defeat  of candidates for  federal 
office is no less ent it led to protect ion under the First  
Amendment  than the discussion of polit ical policy generally 
or  advocacy of the passage or  defeat  of legislat ion.’”   I d. (in-
ternal citat ions omit ted). WRTL ’s ads deserve the same 
level of const itut ional protect ion—no more, no less—that 
this Cour t  has afforded express advocacy. 

Accordingly, WRTL ’s as-applied challenge must  rest  
not  on the ground that  its speech is uniquely valuable vis-à-
vis express advocacy or other  forms of elect ioneer ing com-
municat ions, but  on the ground that  (1) its ads do not  impli-
cate the same compelling interest  that  led this Cour t  to up-
hold the corporate source requirements in the context  of ex-
press advocacy and elect ioneer ing communicat ions, and (2) 
that  the segregated-PAC opt ion does not  represent  a const i-
tut ionally sufficient  oppor tunity for  WRTL  to disseminate 
its message.  Because WRTL ’s ads had an elect ioneer ing 
purpose and WRTL  has an established PAC, this as-applied 
challenge fails. 
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I t  is set t led that  Congress may require corporat ions to 
use segregated PAC funds to finance ads that  have an elec-
t ioneer ing purpose.  See McConnel l , 540 U.S. at  205-206.  I n 
reject ing the not ion that  Congress’s compelling interest  in 
regulat ing corporate express advocacy did not  extend to 
corporate elect ioneer ing communicat ions, this Cour t  stated 
that  “ [t ]he just ificat ions for  the regulat ion of express advo-
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cacy apply equally to ads aired dur ing those per iods if the 
ads are intended to influence the voters’ decisions and have 
that  effect .”   I d. at  206.  This holding compor ted with this 
Cour t ’s long-standing recognit ion that  Congress’s purpose in 
§ 441b “ is to prohibit  cont r ibut ions or expenditures by cor-
porat ions . . . in connect ion with federal elect ions.”   National  
Right to Work, 459 U.S. at  201.  McConnel l  merely reaf-
firmed that  “unusually impor tant  interests under lie the 
regulat ion of corporat ions’ campaign-related speech.”   
McConnel l , 540 U.S. at  206 n.88.  Corporate elect ioneer ing 
ads fall within the scope of Congress’s well-established com-
pelling interest  in (1) regulat ing “ ‘the cor rosive and distor t -
ing effects of immense aggregat ions of wealth that  are ac-
cumulated with the help of the corporate form and that  have 
lit t le or  no correlat ion to the public’s suppor t  for  the corpo-
rat ion’s polit ical ideas,’”  and  (2) prevent ing circumvent ion of 
valid campaign finance regulat ions.  I d. at  205 (quot ing Aus-
tin, 494 U.S. at  660). 

WRTL  unsuccessfully at tempts to character ize the pur-
pose of its ads as “genuine grassroots lobbying,”  not  elec-
t ioneer ing.  I t  asserts that  its ads only urged voters to call 
Senator  Feingold (a candidate WRTL  openly opposed) on 
the judicial filibuster  issue (an issue WRTL  used to advocate 
for  Senator  Feingold’s defeat).  Thus, concludes WRTL , 
“Grassroots lobbying ads . . . have nothing to do with elec-
t ions.”   Br . for  Appellant  25. 

That  asser t ion—which turns on the false premise that  
any given ad is exclusively either  a form of lobbying or  elec-
t ioneer ing—is not  accurate as a general mat ter  and cer tainly 
is not  credible on the facts of this case.  L eading up to the 
air ing of the WRTL  ads, WRTL  publicized its intent ion to 
defeat  Senator  Feingold in the 2004 elect ion, a clear  elec-
t ioneer ing purpose.  Amici  Ex. C.  Both  WRTL  and its 
WRTL -PAC proclaimed that  the defeat  of Senator  Feingold 
represented one of WRTL ’s top pr ior it ies in the 2004 elec-
t ion.  I d.; see also FEC Ex. 4.  I n connect ion with its st rat-
egy to defeat  Feingold, WRTL  openly endorsed all three of 
Feingold’s Republican opponents.  FEC Ex. 4.  WRTL ’s 
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public statements of opposit ion to Feingold, and its suppor t  
for  Feingold’s opponents, emphasized Feingold’s posit ion on 
judicial filibusters as a key just ificat ion for  opposing Fein-
gold in the 2004 elect ion.  I d.; see also Amici  Ex. C; FEC Ex. 
16.  Moreover , “candidates opposing Senator  Feingold made 
Senator Feingold’s suppor t  of Senate filibusters against  ju-
dicial nominees a campaign issue.”   J.S. App. 5a (Three-
Judge Cour t ’s Findings of Fact ).  Having joined with Fein-
gold’s opponents in calling  for  the senator ’s defeat  because 
of his support  for  filibusters, WRTL  in its ads pointedly re-
minded voters that  a “group of Senators”  was unjust ifiably 
blocking qualified nominees from a confirmat ion vote and 
specifically named Senator  Feingold as one of two senators 
voters should contact .  I d. at  13a-17a.  WRTL ’s so-called 
“grassroots lobbying” ads failed to include, however , Sena-
tor  Feingold’s phone number  or  office address.  I d. 

This record establishes that  WRTL  intended to defeat  
Feingold, and that  it  intended to do so on the basis of Fein-
gold’s filibuster  posit ion when it  ran the three ads at  issue 
here.  WRTL ’s ads implemented the organizat ion’s electoral 
st rategy by focusing voters’ at tent ion on judicial filibusters 
and tying the need for  act ion on that  issue to Senator  Fein-
gold, a candidate whose re-elect ion WRTL  had repeatedly 
opposed because of his posit ion on judicial filibusters.  I n 
shor t , WRTL ’s ads had an elect ioneer ing purpose.   

WRTL  suggests that  so-called “ lobbying ads”  that  refer  
to a candidate for  federal office can be easily dist inguished 
from elect ioneer ing.10   That  posit ion, however , conflicts not  

                                                      
10 WRTL  purpor ts to find support  for  this content ion in comments that  
the pr incipal sponsors of BCRA, including amici , submit ted to the FEC in 
the rulemaking implement ing Tit le I I  of BCRA.  Br . for  Appellant  24-25 
n.19.  WRTL  fails to note, however, the FEC rejected the proposal, as 
well as other  similar  proposals, because it  found that  they would have 
exempted communicat ions that  “could well be understood to promote, 
support , at tack, or  oppose a federal candidate.”   67 Fed. Reg. 65,201 (Oct . 
23, 2002).  Moreover , WRTL  erroneously equates a proposed (and re-
jected) regulatory standard with a const itut ional standard.  And, in mak-
ing its argument , WRTL  incorrect ly equates ads that  refer  to a specific 
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just  with the facts of this case, but  also with this Cour t ’s 
longstanding recognit ion that  elect ioneer ing and lobbying 
often over lap.  See Buckley v. Valeo, 424 U.S. 1, 42 (1976).  
As this Court  said in Buckley, “ the dist inct ion between dis-
cussion of issues and candidates and advocacy of elect ion or  
defeat  of candidates may often dissolve in pract ical applica-
t ion.”   I d.; see also McConnel l , 540 U.S. at  126 & n.16.  

WRTL  asser ts that  the content  of its ads, viewed in a 
vacuum, reveals no elect ioneer ing purpose.  But  the lesson 
of this nat ion’s exper iment  with the express-advocacy test  is 
that  corporate ads that  ident ify a candidate and that  are run 
shor t ly before an elect ion almost  always are intended to in-
fluence electoral outcomes and do affect  elect ions, even if the 
ads stop short  of explicit ly advocat ing a candidate’s elect ion 
or  defeat .  See McConnel l , 540 U.S. at  206.  Just  as “Con-
gress is not  required to ignore histor ical evidence regarding 
a par t icular  pract ice or  to view conduct  in isolat ion from its 
context ,”  id. at  153, this Cour t  need not  and should not  ar t i-
ficially confine its analysis in the manner  WRTL  suggests, 
par t icular ly when the sur rounding circumstances reveal 
such an obvious intent  to influence a federal elect ion.  This 
Nat ion’s recent exper ience with the abuse of the “magic 
words”  test  leaves no doubt  that , if WRTL ’s proposed ex-
cept ion to § 441b were adopted, it  would create a new blue-
pr int  for  the widespread evasion of the federal campaign fi-
nance laws. 
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Sect ion 441b does not  prohibit  corporat ions from speak-
ing.  Congress has only sought  to regulate “ the temptat ion 
to use corporate funds for  polit ical influence”  by requir ing 
corporat ions to finance elect ioneer ing communicat ions with 

                                                      
candidate for  office by name—as WRTL  sought  to do here—with ads that  
refer  gener ically to “your  Congressman” or  “your  Senator .”  



23 

 

funds from a segregated PAC fund.  Beaumont, 539 U.S. at  
163.  Accordingly, WRTL  and its amici are “simply wrong in 
character izing § 441b as a complete ban.”   I d. at  162. 

This Cour t  has already concluded that  the segregated-
fund opt ion provides corporat ions with a const itut ionally 
sufficient  oppor tunity to finance ads, even when the nature 
of the corporat ion’s ad is unclear.  McConnel l , 540 U.S. at  
206.  As McConnel l  reaffirmed, the “Cour t ’s unanimous 
view”  has been that  “ [t ]he ability to form and administer  
separate segregated funds . . . has provided corporat ions and 
unions with a const itut ionally sufficient  opportunity to en-
gage in express advocacy.”   I d. at  203.  Extending this view 
to elect ioneer ing communicat ions, this Cour t  reasoned that , 
regardless of what  percentage of elect ioneer ing communica-
t ions const ituted non-elect ioneer ing ads in the past , “ in the 
future corporat ions and unions may finance genuine issue 
ads dur ing those t ime frames by simply avoiding any specific 
reference to federal candidates, or  in doubtful  cases by pay-
ing for  the ad from a segregated fund.”    I d. at  206 (emphasis 
added).  Thus, even if WRTL ’s electoral intent  in running 
the three ads were less than clear , § 441b could const itut ion-
ally require WRTL  to finance its ads with funds from its 
segregated PAC.   

A lthough WRTL  does not  dispute that , as a general 
mat ter , the segregated fund opt ion represents a const itu-
t ionally sufficient  alternat ive, it  argues that  its own PAC 
contained insufficient  funds to finance these three adver-
t isements.  WRTL  blames its PAC’s fundraising failure on 
“ inadequate t ime to raise sufficient  funds” to finance the 
three ads at  issue here.  Br . for  Appellant  41.  Yet , WRTL  
knew no later  than March 5, 2004, when it  announced its 
plans to defeat  Senator  Feingold, that  it  might  have a need 
for  PAC expenditures six months in the future.  See FEC 
Ex. 4. 

This lack of suppor t  for  WRTL ’s electoral posit ions, or  
WRTL ’s poor  fiscal planning, hardly undermines the ade-
quacy of the PAC alternat ive or  just ifies using general 
t reasury funds in place of PAC funds.  This Court  has never 
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accepted the not ion that  the applicability of § 441b can turn 
on the size of a par t icular  PAC’s checkbook.  See Beaumont, 
539 U.S. at  157 (“specifically reject [ing] the argument  . . . 
that  deference to congressional judgments about proper  lim-
its on corporate contr ibut ions turns on details of corporate 
form or  the affluence of par t icular  corporat ions” ); see also 
Austin, 494 U.S. at  661 (upholding applicat ion of state stat-
ute similar  to § 441b to all corporat ions including ones that  
“may not  have accumulated significant  amounts of wealth”); 
McConnel l , 540 U.S. at  227 (“ ‘[p]olit ical “ free t rade”  does not  
necessar ily require that  all who par t icipate in the polit ical 
marketplace do so with exact ly the same resources’”) (cita-
t ion omit ted).  Nor  should the Court  embrace the idea that  
the const itut ionality of applying § 441b to a par t icular  corpo-
rat ion turns on the corporat ion’s effect iveness at  fundraising 
or  its failure to plan ahead.  I f WRTL ’s posit ion became law, 
corporat ions and labor  unions would have the perverse in-
cent ive to circumvent  § 441b by simply declining to solicit  
cont r ibut ions for  their  PACs. 

Aside from the PAC alternat ive, § 441b also provides 
corporat ions with numerous other  avenues for  disseminat ing 
their  messages.  WRTL  could have run the ads at  issue if it  
merely refrained from referr ing to Senator  Feingold.  I t  
could have run its ads, and could have used its corporate 
t reasury funds to finance those ads, if it  simply used news-
papers, billboards, direct  mail or  any other  type of non-
broadcast  communicat ion medium.  And, it  could have—and 
did—use corporate t reasury funds to broadcast  its ads out -
side the 60-day per iod before the general elect ion and the 30-
day before the pr imary elect ion.  Rather  than avail itself of 
these alternat ives, WRTL  sought  to use its corporate t reas-
ury funds to run broadcast  ads that  were intended to influ-
ence a federal elect ion and, if aired, would almost  certainly 
have done so. Under  these circumstances, and this Cour t ’s 
clear  holding in McConnel l , § 441b’s segregated fund re-
quirement  const itut ionally applies to WRTL ’s adver t ise-
ments.   
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WRTL  is subject  to § 441b’s segregated-fund require-
ment  only because it  chooses to accept  cont r ibut ions from 
corporate t reasur ies.  Under  the MCFL exempt ion, non-
profit  advocacy corporat ions, like WRTL , may generally use 
their  own corporate t reasur ies to finance elect ioneer ing 
communicat ions.  See McConnel l , 540 U.S. at  209-211.  This 
exempt ion does not  apply, however , when the non-profit  or -
ganizat ion receives corporate t reasury cont r ibut ions, for  
then the non-profit  corporat ion has the potent ial to “serv[e] 
as [a] conduit [] for  the type of direct  spending that  creates a 
threat  to the polit ical marketplace.”   MCFL, 479 U.S. at  
264.11    

Repeat ing an argument unsuccessfully raised by the 
NRA in McConnel l ,12  WRTL  suggests that  this Court  
should rewr ite § 441b to permit  WRTL  to finance its elec-
t ioneer ing communicat ions with funds received from non-
corporate contr ibutors without  establishing a segregated 

                                                      
11 Senator  McConnell argues, as an amicus cur iae, that  “small nonprofit  
corporat ions often lack the financial resources and manpower necessary to 
sat isfy”  the requirements for  establishing a PAC.  See Br ief of United 
States Senator  Mitch McConnell as Amicus Cur iae in Support  of Appel-
lant  10-11.  Put t ing aside the fact  that  WRTL  had a PAC—and thus that  
issue is not  before the Cour t—this Court  has repeatedly recognized that  
the “ regulatory burden” of operat ing a PAC does not  give r ise to a const i-
tut ional problem, except  in the limited case of direct  expenditures by so-
called MCFL corporat ions.  McConnel l , 540 U.S. at  210-211 & n.91; Beau-
mont, 539 U.S. at  163; National  Right to Work, 459 U.S. at  201-202.  The 
argument  also ignores the fact  that  a non-profit  organizat ion that  is 
“ formed for  the express purpose of promot ing polit ical ideas”  can avoid 
the relat ively minimal burden of creat ing a PAC by declining to accept  
corporate contr ibut ions, and thus avoiding the r isk that  it  will be used as a 
conduit  for  unlawful elect ioneer ing.  MCFL, 479 U.S. at  264. 
12 Br ief for  Appellants The Nat ional Rifle Associat ion at  28-33, National  
Ri fle Association v. Federal  E lection Comm’n, 540 U.S. 93 (2003) (No. 02-
1675). 
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PAC fund.  Because WRTL  did not  pay for  or  seek to pay for  
its ads with non-corporate dollars, WRTL ’s proposal 
amounts to a request  for  an advisory opinion.  I ndeed, the 
record contains no suggest ion that  WRTL  ever  segregated 
its corporate from its non-corporate funds.  I n any event , 
money under  these circumstances is fungible, and segregat-
ing non-corporate funds will not  prevent  WRTL  from indi-
rect ly using corporate funds to finance elect ioneer ing com-
municat ions.  I n short , there is no factual basis here for  any 
as-applied challenge based upon the type of funds used to 
finance WRTL ’s ads.   

¾�Í-ã8¾�Ù�í8Ã�à Í-ã

The judgment  of the distr ict  court  should be affirmed. 
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